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Dying made,are relating injurydeclarations such as are the facts ofto of an which
party dies,the afterwards under the fixed belief and moral thatconviction imme-

inevitable,diate repentancedeath is opportunity hopewithout for and without of
impendingescaping the danger.

declarations,upon uponThe court admissibilityshould determine the of such hear-
ing proof theyof the atcondition of mind of the the time were made.deceased

advised,proofs, jury impan-Which it is hearingshould not bo taken in the theof
neled tryto the accused.

and,dying jury;The may givensubstance of be in ifdeclarations evidence to the
necessary, through interpreters.
dying gopermitted jury, may theyIf are then hear thedeclarations to to the also

whole evidence as to the deceased other circum-condition of mind of the and
made,they pass credibility weight.stances at the time anduponwere and their

This Baugh,indictment was and atried before Judge, Jury,
at term, 1854,December of the Gallatin Circuit Court.

N. L. Freeman, for Plaintiff in Error.

J. S. for TheRobinson, People.

Skinner, J. was indicted in GallatinStarkey the Circuit
Court for murder ofthe Pohlman.

He was found of murder and sentenced the court.guilty by
w;asaA motion new trial Afor erroroverruled. writ of was

sued out and a awarded.supersedeas
2
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in their or-be noticedThe several of error willassignments
inof the courtthe decisionder. The first questionsassignment

made to Lawrenceof the deceasedthe statementsadmitting
death,hiscausingthe woundas to the infliction ofIzerman,

as declarations.dying
admitted these declara-theThe which courttestimony upon

tions as follows:substantiallywas
thedeceased onthat he saw theIzerman testifiedLawrence

him,sent forhurt; that the deceasedheof the wasevening day
no Germans whereas and there wereGermans,were boththey

his toshowed woundwas;the then that the deceaseddeceased
histhroughbad and could not getand hewitness, verysaid was

it;life with that he must die.
untildie,musthethe deceased saidThe witness did not say

inadmissi-werethat the declarationsthe court had twice decided
andattorneyand theby prosecutingafterble, questionsrepeated

and througha spokewas Germancourt, witness,the the who
had a wounddangeroushim hean said deceased toldinterpreter,

imperfectly.understoodit; Englishand must die for the witness
slowly;andin bed, calm, spokeHe stated that deceased was

him,done forto bethingdid ask for anythat the deceased not
his wound.dressingbut the werethe about housepersons

and the Sat-onathat he was physician,Dr. Corwin testified
wentwounded,wasthe deceasedafternoon afterurday fitness

calledand waswas,a where deceasedto visit next door toboy
didbutexternally,woundin and examined thedeceased,to see

itsascertain depth.not the wound toprobe
Thethe cavity.enteredCould not the woundsay whether

There aretheabove nipple.the left breastwound was on just
whichneither ofentered,isthat the cavitytwo to showsymptoms

ascertained.far as witnessin this socase,existedsymptoms
camedeceased,thehe,deceased,When then to seewitness went

not speakcouldwitness; the deceaseddown the stairs to the
remaintoan interpreterhim throughand toldwitnessEnglish,

timeat thatthinkdid notand Witnessnot move about.quiet,
of the patient;recoverythethat the were againstprobabilities

mortal woundifmortal, bythethat he did then think woundnot
recovery.aagainstwereis thatmeant the stronger probabilities

thatdeceasedto thetime communicateWitness did not at any
he would die.

afterSundaytheondeceasedtheWitness called to seeagain
theout onwentthe deceasedmentioned,the whenSaturday
fordeceasedhim; upbraidedwitnessto seefor witnessporch

not keeping quiet.
deceased again—andsawwitnessMonday,On the next day,

time deceasedlastat whichfollowing,the Wednesdayonagain
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on thewitness was attendingnextcame into the house where
before,the daythat onmentioned. Witness understoodboy

Shawneetown,had ridden todeceasedwhich was theTuesday,
miles, and a mule.back,seven on

but witnessin awas dangerous place,The wound mentioned
it,about exceptthe any thingdid not communicate to deceased

at time was veryThe thehim to weatherto caution quiet.keep
in to Shaw-ridingand the deceased waswarm, very imprudent

as did.neetown he
that thecourt, Tuesdaythe onPeter Baker testified before

wounded,the deceased wasthe on whichfollowing Thursday
toa the Saline mines Shaw-deceased,the rode mule fromhe, on

miles, and back Thisa distance sixneetown, again.of or seven
theThe then told wit-was in or 1854. deceasedJuly August,
so thatthat he had come to thetestifyness up against prisoner,

The de-if it hurt him.die,he should be known whowould
his andthen Baber the circumstances of injuryceased stated to

that he feared he not recover.should
Mrs. testified that deceased was a GermanDap workingthe

house;at at that the deceasedmines,the Saline and boarded her
as men-home her on the Thursday nightcame to house wounded

tioned; that he and died on the next Thursdaylived days,eight
late in the was from home most ofnight, That witnessnight.

the but backdied,on the the deceased beforegotday Thursday
and ateThe deceased was at very heartily.supper. supper

She saw unusual in his then—he wentnothing very appearance
to in as he had done for severalhimself,stairs bed aup room by

andbefore. a of his bed thennights Witness waterput cup by
made but du-retired for the The deceased no request,night.

stairs as he hadthe she heard him aboutnightring walking up
de-gavedone before since he was wounded. Witness always

his illness. saidceased what he Witness thatwanted during
she noticed the mind on the be-change Mondayof deceased to
fore he but he had and afterenoughhis senses talked welldied,

theOn that deceased came downMonday night. Monday night
the was,stairs and the with-room where witnesspassed through

doors;out and he returnedout of soonsaying any wentthing,
a the andmatter,with who asked was witnessneighbor, what

theremarked, Pohlman,The then said de-nothing. neighbor
deceased, heceased, was that the had sawraving; he, imagined

Wit-men the with a lantern beat him.two across hill tocoming
theness then the that there matternothingtold deceased was

and to to bed.go
The second of the decision of theerrorassignment questions

in declarations,court as statements made toadmitting, dying
the on the afternoon of theEick, by deceased, dayJoseph pre-
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vious to his death. The evidence which these statementsupon
were admitted was asthe same that whichsubstantially upon
the statements made to Izerman with addi-admitted,were the
tion of the ofevidence which was as follows:Eick, substantially

Joseph Eick, a andGerman, who could not speak English,
testified, anthrough athat he had conversation withinterpreter,
the deceased about three be-o’clock on the afternoonThursday

died;fore he that he died fourthe next about three ormorning
o’clock; that deceased then told him ahe had wounddangerous
and die;must that time,at thedeceased was much frightened
and told witness that did saycould him. He notnothing help
he wished to tell aboutwitness tell witnessbut didanything,

hurt;his house,that the conversation took at witness’place
about yards boarded;fromthirty that deceasedwhere deceased
did not andsenses,to beappear in his but was nervousonly
short breathed; that in and saidhe was a ofdealgood fright,
he came a relief;for kind of witness’that deceased walked to
house by himself and hour;about an that whenthere halfstayed
deceased brother,left he shook hands with and said:witness
we shall not meet did heany more, but not when expectedsay
to die.

This was timeswho sometestimony given through interpreters
differed in the be-witness,words used the and theby witness,
fore he testified, the wordsbywas told the to exactcourt give
of deceased, if he the sub-not,and if he could tocould, give
stance of what he said.

These dis-two anderror be consideredofassignments may
of as theposed toThe of the deceasedtogether. statements

cause results,of the when dyingfrom which deathinjury finally
evi-admitted indeclarations within arelaw,the of themeaning

dence on which theythe of and the rule underground necessity,
are Theadmitted, an the of evidence.forms in lawexception

“accused, under the wit-meetingthe not the benefit ofrule, has
ness inhim all crim-against aface to constitutional rightface
inal thetrials ofwith He isthis solitary deprivedexception.

of ansecurity oath of temporal pun-attended with consequences
ishment safeguardfor is of thepeí greatHejury. deprived

ofagainst powerandmisrepresentation misapprehension—the
character;in itshearsayThe iscross-examination. evidence

the be misre-and tostatements are liable be misunderstoodto
withthepeated jurythe and totrial, the evidenceupon goes

of deepemotionsthe mindtosurroundings tending produce upon
resentmentdeceased, againstfor the ofsympathy and involuntary

the accused.
and imperfec-It is infirmitiesvain to thetoattempt disguise

to falsetions of impres-the human and itsmind, susceptibility



211855.TERM,NOVEMBER

People.Starkey v. The

theheart and excitingthetouchingcircumstancessions, under
declara-in case of dyinghas wisely,and lawthesympathies;

of the casethe natureof truthtions, all the guarantiesrequired
are ad-which such declarationsTheadmits of. uponprinciple

awfula so andin condition solemnthat are mademitted is: they
them couldthe that the makingpartyas to exclude supposition

mo-or conceivablemalice, anybeen influenced by revenge,have
andinducement,and emotionto when everytive misrepresent,

in ofwords,In viewis to truth. otherand motive thespeak
a ofthe sanctions of moral sensedeath and underimpending

and retribution.justcertain
therefore, as made theare, such are bydeclarationsDying

facts the of which he afterwardsto the ofrelating injuryparty,
that deathdies, under the fixed belief and moral conviction his

and almost withoutimmediately,is certain to followimpending
alland in the offor absence of hoperepentance,opportunity

; and aswhen he has of life to deathavoidance looksdespaired
235;and at 1inevitable hand. Ev. Roscoe's Cr. Ev.Phillips’

31; 262; 569; 22 Ev. 1 Law29, 30, Chitty’sStarkie’s Cr.
684; ;683, 1 andRuss on Cr. Greenleaf’s Ev. 156 158 Swift’s

124; 384; ;Cr. Law 308Ev. Ev. Wharton’s MontMcNally’s
424;The State v. 2State, Moody,11 Ohioagainst Haygomery

189; 17;The 9 RexState,wood Smiths. v. VanHumphrey
495;Butchell, v. State,3 Car. & Nelson The HumPayne 7

583; State, 415;v. The 8 Smedes andMcDaniel Marsh.phrey
2case, 608; Campbell State,v.Hill’s Grattan The 11 Geo.

374; People Knickerbocker,v. R. 306;The 1 Parker’s TheCr.
Green,v. Ibid 11.same

It is the in the first instance to determinefor court theupon
of the of thedeclarations,ad ofnissibility upon conditionproof

made;atof the deceased the time were and iftheymind the
the reasonablebeyond doubt,does court thatsatisfyproof not

made in and thatextremity,were are declara-they they dying
within the not be tolaw, theytions should to thepermitted go

that,canThere be no tested thequestion byjury. principles
down,laid the made tobyhere declarations deceased Herman

wedeclarations,not and todirectlyare examinedying proceed
Eick.as to the declarations made to

“deceased, that he athe of the hadwordsTaking dangerous
must die,” remark,and and the on withparting Eick,wound

“ withoutthat would never meet to the at-they again,” looking
andfacts circumstances we should unhesitatingly concludetending

hewas his mind that shouldthat the soon die.impression upon
ofThe mere declarations statements the deceased asor to

are the test fromhis condition and not whichonlyexpectation
buthis mind in this theto ascertain true state of courtrespect,
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not onlyshould look to his but allto the factslanguage existing
theand atsurrounding theparty time, before and after the

declarations were made, the resforming andgestee totending
ofshow his true state mind.

Words alone are too uncertain and andunreliable, recourse
had formust be more elucidation, to thesatisfactory attending

and circumstances.facts These are: that the deceased had
the woundreceived eight death;hisdays to that onprevious

was wounded hethe he stated thatday die;he must that he
histo boardingreturned and that someplace, three adays after

attendancebeing in on a sick nearphysician, wasperson by,
him; thatto see deceasedcalled came stairs anddown met the

that the physician, some four after thephysician; days injury,
anddeceased, died;saw on the beforeagain he thatagain day

did not find the athe indications ofphysician ordinary mortal
did mortal;and not theregard wound that he didwound, not

that hisinform deceased wound was butdangerous, upbraided
in about;him for thatimprudence deceased, on the Tues-going

the on he on aThursday died,which rode muleday preceding
weather some back,in warm seven miles and andvery then

thatBaker he feared recover;stated to he should not that
about;illness he washis accustomed to walk that onduring

he diedbefore he walked to andEick’s returned thedaythe
that the he andbefore after atway; evening died,same being

to theEick’s, supperhe went with and atefamily very heartily;
-to on theIzerman,he stated the of that heday injury,that

all thewhen circumstances exclude the ideadie, attendingmust
then was without of thathopehe herecovery;that attempted

for and made nodeath,known preparation arrangementsno
hadfriends, or he abund-family, althoughconcerning property,

ant opportunity.
this we do not doubt that at thedeceased,all the timeFrom

the statements to had serious fears that heEick,made wouldhe
but hethat himself a man andregarded wasrecover, dyingnot

satisfied;are doof we not nor we thinkrecovery,without hope
their admission as declarations.dyingthe proof justified

of innocence to toosacrificing credulityThe danger great
whereare and thewroughtthe human sympathies upon,where

its must be without the most reliablenature,inevidence, very
us that is to inadmonishes it better errtruth,ofguaranties
thirdlife. The of error chal-than against assignmentoffhvor

inof the Circuit Court witnessesdecision permittingthelenges
hisdeceased as tosubstance of-what said appre-theto state the

in theand samedeath, admittingof through interpre-hensions
in theirdiffered of German wordssometimes renditionters who

In this we find no error.English.into
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medium ofthethrough interpretersdenial testimonyA of
court,of the or tothe languagethe witness cannot speakwhere

another,exact words of wouldthe thegivewitness torequire
Howevera denial desirablejustice.be to ofequivalentoften

ofobtain the words theverylike this it be tomayin a case
from the witnessand obtain them whodeceased, directlyto

andavoid perversion,heard them to misapprehensionspoken,
in theassume a adminis-such woulda-requisition perfectionyet

unattainable humanbytration of tribunals..justice
underundertake,rarely oath,A conscientious witness will to

at and onthe exact of another another timespokenwordsgive
substancea different and remote The of the words,occasion.
isif be all the lawgiven, requires.the exact words cannot

424;The Nelson v. TheState,v. 11 Ohio State,Montgomery
13 andSmedes Marsh. 500.

of inAnd is the the lawanalogiesthis consistent with proof
v.admissions and 16 Ill.Iglehart Jernegan,of confessions.
the to513. The Circuit refused to allow prisonerCourt prove

the the the as to histo statements of deceasedjury apprehen
sion of and also his conduct and state of minddeath, to prove

held the courtdeclarations,at the time of the toby bemaking
And this decision arises thedying declarations. fourthupon

error.ofassignment
court,is it in the firstIt admitted that is for the instance,

a examination, to decide theuponupon preliminary competency
or theadmissibility of declarations.

admitted, the wholeThe declarations,however,being evidence,
as the condition mindthat heard the court to ofby ofincluding

at should thenmade,the deceased the time were to thethey go
allenable and from the the factsto themjury, advisedly, lights

theafford,and circumstances to determine upon credibility,
and force of the evidence.weight

and mind of the with alldeceased,The condition state of
arequestion,circumstances thebearing upon properattending

consideration; and there is no ground upon principlefor their
thefrom their consideration stateor forauthority excluding

death,as his of nor ofments the deceased to apprehensionof
the res and tendgesteeformingthe circumstancessurrounding

of thatthe or non-existenceto establish existence conditioning
to thehis statements as causemind whichof would constitute

;Ev.1 Greenleaf's 160of the declarations.inlaw,injury dying
34;;263 Roscoe’s Cr. Ev.;1 2 Starkie’s Ev.Ev. 238Phillips’

; v. The State,R. 355 NelsonState,v. The 23 Miss.Lambert
; v. 4 562.Thawley,and 506 State Harrington13 Marsh.Smedes

“ the court andlaw is for theIt is a that themaxim,legal
therule, questionand as a wheregeneralfacts thefor jury
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involves and fact,both law the must determine thejury question
found,the facts them under law asupon by the pronounced by

court,the but subject of the final ofnecessity, to thejudgment
court on motion for a new trial.

From the theof to the credi-province determinejury upon
andbility, whole,effect of the or of the evi-weight any part

follows,dence, it that take into thethey may consideration
mindstate of and actual ascondition the deceased to hisof

dissolution,of and to the declar-apprehensions impending give
ations such as to themweight seem to deserve.they

In as late as it1789, was held that the asEngland, question
declarations,to whether the declarations were was a mixeddying

of law and fact bequestion to thebydetermined under thejury
law as them the agiven court,by without examinapreliminary

andtion decision theby court. case,Woodcock's Leach’s Crown
Law 500. itAfterwards was held be a for theto question

andcourt not for the and be determined as ato merejury,
ofquestion competency. Melbourne's 1 East's Pl. thecase, of

Crown 358.
The caution sanctioned the ingreat books to thisby regard

evidence,kind of awould seem to demand rule uniof practice
form, free of distinction,embarrassment and nice and which in
its will not the of fact circumoperation jury ordeprive any
stance to them the maintending enlighten ofupon point inquiry,
— the or innocence theguilt of accused. Wo arc therefore
inclined to the rule laid in Campbelldown The Stateadopt v.

;11 R.Geo. The v. 1Georgia, People353 Parker'sGreen,of
11; TheCr. R. Skate Wisconsin v. 3Cameron, Chandler’sof

R. and172, insubstantially many cases,other thatrecognized
ofthe thequestion of the declaracompetency alleged dying

tions evidence,as is in the first be determined thebytoplace
court a andupon examination, the declarationspreliminary

admittedbeing to the it is for them ofjury, considerationupon
the whole evidence, that heard the court- theincluding by upon

of in ofquestion thecompetency, guilt.and determining upon
the takeaccused, to into the state of mind of theconsideration

asdeceased to his anddeath, finallyof determineapprehension
andthis, declaration,the force the as otheranyofconsequently

fact,of under as thebythe law them court.question given
error,It is also the theassigned for that Court heardCircuit

evidence the of mindupon examination as to the statepreliminary
deceased,of the the hisof declarationsinvolving admissibility

as to the in the andand of theinjury, hearingpresence jury,
the ofagainst theobjection prisoner.
this record we are to decide thisUpon not compelled upon

of court;the butruling the of whatknowingimpossibility
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effect the minds of the of thisupon the examina-jury hearing
might have,tion or what or it in theirtinge coloring might

minds to accused,othergive evidence the in case theagainst
declarations should not to them as evidence,go finally would

the ofsuggest inpropriety the out asending jury ofcharge
officer,sworn this examination.pending

And this has beenpractice wherever theapproved question,
to our hasknowledge, arisen. Hill's case, 611;2 Grattan
Smith v. The State, 9 17.Humphrey

Jndgment reversed and cause remanded for a new trial.
reversed.Judgment

Scates, 0. J. I am of thethat evidence on theopinion pre-
liminary examination was showbefore the court sufficient to the

thecompetency of statements of deceased last asmade, dying
declarations.

It is with great doubt and I in admit-that concurhesitancy
the sameting facts, circumstances and declarations of the

deceased, court,offered to the on ofthe questions competency,
to be again proven before the for the ofjury, impeach-purpose

theing testimony of deceased, the non existenceby showing
of the very determined on the ofpoint the court questionby

;competency that the deceased them under the conscien-made
tiousness and whichdissolution,apprehension is,of impending
in law, substituted anfor I the contraryoath. doctrineregard
to be andsupported by the current authorities generalof prac-
tice, but put in authorities andmy cited,concurrence the the

of the life.opinion court a fortenderupon regard

C.Oliver in Error,Plaintiff v. EbenezerVanlandingham,
Z. &c.Ryan, Surviving Assignee,

TO GALLATIN.ERROR

was,pleaA of failure of the or inconsideration should set out what consideration
particularwhat it failed.

issue,parties by pleadings proofs,the presentWhatever choose to in their and
suit,fact, plead-whether law ifoughtof or to conclude them from another such

proofs controversy.ings presentand the merits of the
estop plaintiffgood plea raisingA demurrer a a the sameto in bar will from issue

in another suit.
judgment demurrer,uponA a pleadings,for in the will not bar another actiondefect
for the same cause.
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